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Outline of Presentation

• Admissibility of rebuttal testimony
• Diminution in value vs. cost to cure
• In rem vs. in personam
• Can I take the benefit, then challenge the 

burden?
• Do we assume the project is complete, or 

will be complete?
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Code of Civil Procedure § 2034.010

Civil Discovery Act

“This chapter does not apply to exchanges of 
lists of experts and valuation data in eminent 
domain proceedings under Chapter 7 
(commencing with Section 1258.010 of Title 7 
of Part 3.”
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Code of Civil Procedure § 2034.310

“A party may call as a witness at trial an 
expert not previously designated by that party 
if either of the following conditions is satisfied:
(a)That expert has been designated by 

another party and has thereafter been 
deposed under Article 3 (commencing with  
§ 2034.410).
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Code of Civil Procedure § 2034.310

(b)That expert is called as a witness to 
impeach the testimony of an expert 
witness offered by any other party at the 
trial.  This impeachment may include 
testimony to the falsity or nonexistence 
of any fact used as the foundation for 
any opinion by any other party’s expert 
witness, but may not include testimony 
that contradicts the opinion.”
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Code of Civil Procedure § 1258.010

Eminent Domain Law

“The provisions of this chapter supplement 
but do not replace, restrict, or prevent the use 
of discovery procedures or limit the matters 
that are discoverable in eminent domain 
proceedings.”
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Sacramento Area Flood Control District v. 
Dhaliwal (2015) 236 Cal.App.4th 1315

• Property owner contended court erred in 
permitting Agency’s valuation expert to 
criticize property owner’s appraisal, opinions 
and sales data.

• Property owner relied on § 2034.310 
prohibiting an expert witness from offering 
testimony contradicting the opinion of an 
opposing party’s expert.
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Sacramento Area Flood Control District v. 
Dhaliwal (2015) 236 Cal.App.4th 1315

• Agency failed to disclose that its appraiser 
would offer an opinion concerning the 
property owner’s appraisal.

• Agency’s appraiser’s opinion was based 
upon undisclosed sales data contradicting 
owner’s appraiser’s opinion.
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Sacramento Area Flood Control District v. 
Dhaliwal (2015) 236 Cal.App.4th 1315

• Agency moved to preclude owner’s appraiser’s 
use of the cost approach – motion denied but 
ruling did not preclude agency from exploring 
its concerns on cross in front of the jury.

• Agency appraiser criticized property owner’s 
appraiser’s opinion by using undisclosed sales 
data.

• Property owner objected citing § 2034.310.
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Sacramento Area Flood Control District v. 
Dhaliwal (2015) 236 Cal.App.4th 1315

• Trial court ruled § 2034.310 does not apply 
in Eminent Domain proceedings.

• Exchange of Experts and Valuation Data is 
under § 1258.010 et seq.

• Failure to serve a list may preclude 
testimony in that party’s “case in chief.”

• § 1258.280 does not preclude a party 
calling a witness in rebuttal.
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Sacramento Area Flood Control District v. 
Dhaliwal (2015) 236 Cal.App.4th 1315

• Rebuttal testimony was not offered to show 
property owner’s appraiser had violated 
appraisal standards.

• Rather testimony concerned whether the 
methodology was a “proper appraisal 
technique.”  Methodology did not violate a 
specific standard of USPAP.
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Sacramento Area Flood Control District v. 
Dhaliwal (2015) 236 Cal.App.4th 1315

• Cannot use rebuttal to call a witness that 
should have been identified and could have 
been called on direct examination.

• Rebuttal is to be used to address new matter.  
New matter included undisclosed sales data to 
rebut opposing appraiser’s valuation.

• No need to supplement exchange.  Only need 
to supplement information for direct 
examination in its “case in chief.”
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Sacramento Area Flood Control Agency
v. Souza (2017) (Not Published)

• Trial court excluded Agency’s rebuttal 
testimony.  Agency appealed the issue.

• Agency did not disclose before trial that its 
appraiser would testify about owner’s 
appraiser’s expert opinion.

• Agency wanted its appraiser to testify that the 
owner’s appraiser’s comparable sales were not 
like the subject property and that the use of the 
cost approach was improper.
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Sacramento Area Flood Control Agency
v. Souza (2017) (Not Published)

• However, at deposition the Agency’s appraiser 
testified that he was NOT asked to critique the 
opposing appraisal.

• When the agency changed its position, it did not 
alert opposing counsel of that change.  This was 
the reason the court excluded the testimony.

• Court of Appeal held the trial court ruling was in 
error.

• § 2034.010 et seq. doesn’t apply to eminent 
domain cases.
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Sacramento Area Flood Control Agency
v. Souza (2017) (Not Published)

• No statute in eminent domain law that a party 
must disclose whether an expert witness will 
provide an opinion critiquing, evaluating, or 
contradicting the opinions of another expert 
witness.

• Court again discusses difference between 
“case in chief” and “rebuttal.”

• Can use additional data on redirect to meet 
matters brought out on cross-examination.
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Sacramento Area Flood Control Agency
v. Souza (2017) (Not Published)

• Must confine rebuttal to meet matters brought 
out during the adverse party’s case.

• You should not be allowed to defeat disclosure 
requirement by reserving witnesses and 
valuation data in rebuttal.

• The Agency’s rebuttal testimony was in 
response to direct examination of the opposing 
appraiser and not additional data supporting its 
appraiser’s testimony.
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Sacramento Area Flood Control Agency
v. Souza (2017) (Not Published)

• Court of Appeal found the trial court erred in 
excluding the testimony but the error was 
not prejudicial.  Agency was able to 
challenge the opposing appraiser’s opinions 
on cross. The error was ruled harmless.
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• Diminution in value vs. cost to cure
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Diminution v. Cost to Cure

• There are two classes of evidence of damages:
1. Diminution in value of the owner’s 

remaining property.
2. Cost to cure – evidence of the cost of 

restoring the injured property to the same 
relative position in which it stood before 
project constructed.
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Diminution v. Cost to Cure
• Damages are the decrease in market value of the 

remaining property.
• If the cost of restoring the remaining property to its 

position before the taking is less than the decrease in 
the market value if the damage is not cured, the 
agency is entitled to adopt the cost to cure.

• The cost of cure as a measure of damages must be 
less than the decrease in the unrestored property’s 
market value as a result of the taking.
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Diminution v. Cost to Cure
• If the owner offers evidence of cost to cure, the 

evidence is only admissible where there is also 
evidence that the cost is no greater in amount than 
the decrease in market value of the property if it is 
left as it stood.

• Conversely, when the owner relies on evidence of 
the decrease in the market value of the property as 
it is left by the taking, the condemner is entitled to 
present evidence of the cost to cure if that measure 
of damages would result in a lesser award than the 
diminution in market value.
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Case Study 1
• Assume a property owner claims a public project 

has impacted his access and in order to replace the 
access, he must spend $915,000 to construct a 
road as a replacement.

• The property owner intended to add the cost to cure 
to his diminution in value of $886,000 for damages 
totaling in excess of $1,800,000.

• The Agency brought an in limine motion to preclude 
the evidence.  Should the in limine motion be 
granted or denied?
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Case Study 1
• Motion to exclude, granted.  Upheld on 

appeal.  The property owner was entitled to 
recover one or the other, not both, and it 
could only be the lesser of the two.

• The evidence was also excluded as 
speculative and conjectural as the plan for 
access construction did not presently exist 
and may never exist.
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Case Study 2

• An agency is taking a portion of the owner’s 
property to widen an existing road.

• The take will not take any of the building but 
it will take 8 parking spaces for the offices in 
front of 20 warehouse units.

• The agency valued the take at $17,000 and 
the owner valued the take at $40,000.
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Case Study 2

• The agency valued the damages at $26,000 
for the cost to convert the office space to a 
warehouse unit similar to the 20 other units.  
The agency also valued a loss of income at 
$26,000, for a total of $52,000.

• The loss of income of $26,000 was based on 
the difference between rent for warehouse 
($0.40/sf) and office ($0.50/sf), capitalized for 
the ±3,000/sf to be converted.
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Case Study 2
• The property owner contended the diminution in 

value was 35% of the remainder value at $250,000 
for site circulation, the 8 parking spaces, lost 
marketing, faster depreciation, and a change in the 
highest and use with the loss of the office.

• The property owner was also allowed to present 
cost to cure damages of $255,000, which was their 
estimate to demolish the office, convert a 
warehouse unit to office, and re-establish the 
parking where the office space was.
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Case Study 2

• The court allowed the jury to hear the cost to cure 
evidence since the cost was almost the same, but not 
less than, diminution in value.

• The agency presented testimony that conversion 
would not meet city parking standards and since the 
cost to cure ($255,000) exceeded 50% of the 
building’s depreciated value ($378,000), the entire 
building would need to be brought up to code which 
would exceed $564,000 at a minimum (the issue is 
nonconforming use regulations).
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Case Study 2
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Case Study 2

• What did the jury award for damages?
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In Rem v. In Personam

• In Rem – Against the thing.  A proceeding in 
rem is one which is taken directly against 
property or one which is brought to enforce 
a right in the thing itself.

• It is considered an action “against the 
world.”

• The power acts upon the land itself not 
against the title.
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In Rem v. In Personam

• All rights are divested.
• “There can be no question but that the 

condemnation proceeding which was a 
proceeding, in rem, gave title to the United 
States good against the world, . . . and 
extinguishes all previous rights.’”

• (Fulcher v. United States 632 F. 2d 278 (4 Cir. 
1980))
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In Rem v. In Personam

• In Personam – Against the person.  It is an action 
against or with reference to a specific person.

• The two expressions are considered opposed to 
one another.

• Upon the exercise of eminent domain, (which is in 
rem), there is left in the owner no title to the 
property, but he is relegated to a claim in 
personam based upon his right to compensation.
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In Rem v. In Personam

• CCP § 1250.220 (a):
• “The plaintiff shall name as defendants, by their real names, 

those persons who appear of record or are known by the 
plaintiff to have or claim an interest in the property described 
in the complaint.”

• CCP § 1250.230:
• “Any person who claims a legal or equitable interest in the 

property described in the complaint may appear in the 
proceeding. Whether or not such person is named as a 
defendant in the complaint, he shall appear as a defendant.”
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In Rem v. In Personam

• How are these standards applied in 
condemnation appraisals?

• The in rem nature of condemnation means 
that the property, not the owner, should be 
appraised

• That’s one reason why we look to highest 
and best use, not only the current use
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In Rem v. In Personam

• BAJI 11.86 (Elements not Included in Severance 
Damages):

• In assessing the damages, if any, to the defendant's 
remaining property, caused by the project, you are not 
permitted to consider any factors that are speculative or 
imaginary, or any purely personal elements that do 
not affect the property's fair market value. Severance 
damages can, however, be based on any factor, 
resulting from the project, that causes a decline in the 
fair market value of the property.

36



In Rem v. In Personam

• Are there any exceptions to this rule?
• Not for valuing the part taken and “permanent 

damages”
• However, the courts have imposed an “actual 

intended use” test in determining entitlement to so-
called “temporary damages” (during construction)

• Important cases include:
• MWD v. Campus Crusade for Christ (2007)
• City of Fremont v Fisher (2008)
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In Rem v. In Personam

• What are the courts saying?
• Supremes: “Campus Crusade has not 

identified any intended use of the property 
during the relevant period, nor has it 
identified any specific loss attributable to the 
delay in construction.”
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In Rem v. In Personam

• What are the courts saying?
• Court of Appeals: “Fishers did not identify any specific or 

actual loss attributable to the TCE and presented no evidence 
that the TCE interfered in any way with their actual intended 
use of the property. They presented no evidence that they 
had attempted or were attempting to sell the property
during the time of the TCE or that they had any plans to tear 
down their home and develop the property. Since there was 
no evidence of actual injury, the lower court abused its 
discretion in permitting the jury to consider compensation for a 
hypothetical injury.”
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In Rem v. In Personam

• Relevant issues:
• What inquiry should be made to determine the 

owner’s actual intended use?
• What standard should be applied to determine 

what’s “actual” and what’s made up?
• Who has the burden of undertaking the inquiry?
• What’s the process to adjudicate the issue?
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What’s the Issue?
• If a governmental agency with permitting 

authority issues a permit with an allegedly 
offensive provision:

• Is it “all or nothing” for the owner?
• Can the owner move forward in reliance on the 

permit, but then challenge a requirement 
imposed by the permit?

• Doesn’t the owner (who would be a plaintiff in a 
regulatory takings case) have a “duty to 
mitigate” their damages?
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An Example of the Issue
Jefferson Street Ventures v. Indio (2015)

• Property owner sought a development 
permit in 2007

• City of Indio approved the permit, but 
imposed a provision that the owner would 
have to set aside 8.8 acres in case the city 
later decided to rebuild a freeway 
interchange

• Owner objected, saying that the action was 
a taking
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An Example of the Issue
Jefferson Street Ventures v. Indio (2015)
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An Example of the Issue
Jefferson Street Ventures v. Indio (2015)

• City refused to release the 
requirement

• Owner sued the city; trial court ruled 
not a taking (2008)

• Owner appealed; appellate court said 
it was a taking (2015)
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An Example of the Issue
Jefferson Street Ventures v. Indio (2015)

• How should the damages be 
determined?

• Indio’s appraiser “rented” the 8.8 acres 
from 2007 to 2015

• Owner’s appraiser “rented” the entire 
property, arguing that they were 
precluded from doing anything

• The impact?  Roughly $5m vs. $18m
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What is the Source of the Issue?

• The law holds that one cannot take a 
benefit (the permit), then challenge part of 
the burden

• The only exception in CA is the 1987 
Mitigation Fee Act (MFA - Gov't Code §
66000 et seq.), which allows an owner to 
move forward while challenging fees and 
exactions imposed to fund public facilities
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What do The Supremes Say?
Lynch v. California Coastal Comm. (2017)

• Plaintiffs Lynch and Frick obtained permits 
from Coastal Commission for protective 
sea walls

• They filed an administrative petition, 
objecting to two conditions (a 20-year 
expiration and the prohibition on rebuilding 
a stairway)
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What do The Supremes Say?
Lynch v. California Coastal Comm. (2017)

• Plaintiffs went ahead and built the 
walls

• Trial court said they could still 
challenge the two provisions

• Appellate court overturned
• Supreme court upheld appellate ruling
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What do The Supremes Say?
Lynch v. California Coastal Comm. (2017)

• Court said that the plaintiffs waived 
(equitably forfeited) their right to challenge

• Court cited a number of cases, along with 
CA Civil Code § 3521 (“He who takes the 
benefit must bear the burden.”)

• Court held that land use restrictions do not 
fall under the MFA

• Plaintiffs lose . . .

50



Outline of Presentation

• Admissibility of rebuttal testimony
• Diminution in value vs. cost to cure
• In rem vs. in personam
• Can I take the benefit, then challenge the 

burden?
• Do we assume the project is complete, or 

will be complete?

51



What’s the Issue?

• We all know that damages are calculated in 
California as follows:

Value of the remainder as part of the whole
- Value of the remainder before benefits

=         Damages to the remainder
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What’s the Issue?

• What’s the source of this procedure?
• CCP § 1263.440 (b):

• “The value of the remainder on the date of 
valuation, excluding prior changes in value as 
prescribed in § 1263.330, shall serve as the 
base from which the amount of any damage 
and the amount of any benefit to the remainder 
shall be determined.”
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What’s the Issue?
• In applying the procedure, what 

assumption should be made about the 
status of the project?

• CACI 3511: Severance damages are determined as follows:
1. Determine the fair market value of the remaining property by 

subtracting the fair market value of the part taken from the fair 
market value of the entire property;

2. Determine the fair market value of the remaining property after 
the condemnor’s proposed project is completed; and

3. Subtract the fair market value of the remaining property after the 
proposed project is completed from the fair market value of 
the remaining property on the date of valuation
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What’s the Issue?
• BAJI 11.85 (Severance Damages – Fee Being Taken):

• Where the property being taken is only a part of a larger parcel 
of property, in addition to compensation for the property being 
taken, the defendant is entitled to recover compensation, ca 
lied severance damages," for the damage, if any, to the  
remainder.

• Damage to the remainder is the damage, if any, caused to the 
remainder by either or both of the following:

• (a) The severance of the part taken from the remainder; or
• (b) The construction and use of the project for which the 

property is taken in the manner proposed by the plaintiff 
whether the damage is caused by a portion of the project 
located on the part taken.
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What’s the Issue?
• BAJI 11.85 (cont.):

• Severance damages are determined by 
ascertaining the market value of the remainder 
as of the date of valuation and by deducting 
therefrom the market value of the remainder 
after the severance of the part being taken and 
the construction of the project in the manner 
proposed by the plaintiff.

• Compensation for injury to the remainder shall 
be based on the project as proposed.
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What’s the Issue?

• However, CCP § 1263.440 (a) says:
• “The amount of any damage to the 

remainder and any benefit to the 
remainder shall reflect any delay in the 
time when the damage or benefit 
caused by the construction and use of 
the project in the manner proposed by 
the plaintiff will actually be realized.”
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What’s the Issue?
• 1975 Law Revision Commission comments 

to 1263.440:
• “It has been held that damage and benefit must 

be based on the assumption that the 
improvement is completed. Subdivision (a) 
alters this rule, and requires that 
compensation for damage to the remainder 
(and the amount of benefit offset) be computed 
in a manner that will take into account any 
delay in the accrual of the damage and benefit 
under the project as proposed.” 
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